
 

 
 
Factsheet: Enforcing the AWR Regulations 

The AWR Regulations give agency workers the right to the same basic working and 
employment conditions they would receive if they were engaged directly by an end user client 
to do the same job; this is limited to conditions that relate to pay and working time.  

Agency workers will also be entitled to access on-site facilities that an end user client 
provides to its own workers and to be advised by a client of vacancies which arise in the 
client’s business. 

“agency” means an employment business (which engages workers and supplies them to a 
client to work under the clients control and supervision).  

A reference to an “agency worker” means the individual engaged by the agency and supplied 
to work for the client under the client’s supervision and control. 
Agency workers will be able to enforce their rights under the Regulations by pursuing a claim 
in an Employment Tribunal. Such claims can either be brought against the client or agency or 
both, depending on the particular breach in question. Generally the liability will lie with the 
party that is responsible for the breach. 

Employment agencies in the strict legal sense, which introduce candidates to a client to be 
engaged directly by that client, are not affected by these Regulations. 

In this Factsheet we look at the different liability issues and at the steps that agencies should 
take to minimise their liability, in particular in terms of the information that should be sought 
from clients to ensure that agency workers receive equal treatment. It also looks at the 
remedies available to agency workers in the event of breaches of the Regulations. 

 



 

 
1. Failure to provide equal treatment (basic working and employment 
conditions) 
 
The Regulations state that if a qualifying agency worker does not receive equal 
treatment (basic working and employment conditions), then the agency worker can 
pursue a claim in an Employment Tribunal against either the agency or the client (or 
both). An Employment Tribunal will analyse the facts to determine to what extent 
each party is responsible for the breach of the Regulations. 
This means that when determining what compensation will be awarded to an agency 
worker who is successful in bringing a claim, the Employment Tribunal can apportion 
the award against the party or parties which it concludes is responsible for the failure 
to provide equal treatment. 
In practice this is likely to result in the agency that has the direct contractual 
relationship with the agency worker bearing primary liability for the breach since it will 
be responsible for paying the agency worker and agreeing the terms and conditions 
that apply to the agency worker. 
However, in practice, the only way that the agency will be able to ensure that the 
agency worker works under the same terms and conditions (pay and working 
conditions) as would have applied if the agency worker had been engaged directly by 
the client, is to rely on information that it receives from the client as to what those 
terms would be. 
 
Agency defence 
To this end, the Regulations provide a specific defence for agencies if: 
• The agency either obtains information from the end user client about the basic 
working terms and employment conditions in the client’s business or takes 
reasonable steps to obtain this information; and 
• acts reasonably in determining what working terms and employment conditions the 
agency worker should be engaged under once the 12 week qualifying period has 
been reached; and 
• ensures that it provides the agency worker with those working and employment 
conditions. 
If the agency complies with the above it will not be liable if the agency worker does 
not receive equal treatment. If the client is at fault because, for example, it has 
provided incorrect information to the agency, then the client rather will be liable.  
 
Example 
The agency is instructed to supply an agency worker to client X for a maternity cover 
assignment. The client advises the agency that the role will last for at least six 
months. The agency asks the client for details as to what terms and conditions it 
would include in the agency workers contract in terms of basic working and 
employment conditions (including pay) if the client was to engage the agency worker 
directly after the 12 week qualifying period to do the same role. 
The client provides the agency details of the annual salary and the agency uses this 
to calculate what hourly rate it should pay the agency worker once the 12 week 
qualifying period has been reached in the assignment. 
If it subsequently transpires that the salary details that the client has provided are in 
fact not consistent with what the client would have paid a directly recruited worker to 
do the same job, the liability will rest with the client. 
 
Information that agencies should seek to obtain from client 
• Is there a comparable employee in the client’s business? If yes, what terms is that 
comparable worker or employee engaged under? 
• If there is no comparable employee, then what terms would the client have engaged 



 

the agency worker on if they were to engage them directly? 
In particular agencies need to know about the following: 
• What are the hourly rates payable to a comparable employee? Alternatively, if a 
salary is paid, what hourly rate does that equate to? 
• Is commission paid? If yes, how is this calculated? 
• What bonuses are payable, on what basis and when? 
What rates are paid for overtime and/or unsociable hours?  
 
Working time 
• What are the anticipated hours of work? 
• What rest breaks does the client give to other workers? 
• Annual leave - what contractual holiday is the comparable employee or worker 
entitled to – is it equal to or greater than the statutory minimum? 
 
Previous time working for the client 
• Has the worker worked in the same role at that client previously, even through 
another agency? This is important because the agency worker may have already 
accrued some time towards the qualifying period. 
The agency should obtain the necessary information in sufficient time to allow it to 
comply with its obligations under the Regulations. We would recommend therefore 
obtaining the information from the client either prior to the commencement of the 
assignment, or as soon as the agency knows the assignment will last more than 12 
weeks. 
 
Liability of other intermediaries in the supply chain 

 
It is increasingly common for recruitment businesses to supply agency 
workers to clients via intermediaries, or umbrella companies, which, for the 
purpose of the Regulations are also “temporary work agencies.”  
Where more than one “temporary work agency” is involved in the supply of the 
agency worker who alleges that there has been a failure to provide equal treatment, 
an employment tribunal shall consider the extent to which each is responsible for the 
alleged breaches.  
In addition there has been the use of offshore employers who structure their 
arrangements in such a way as to avoid paying employment taxes for their UK-based 
workers and often neither the worker nor the client is even aware of the offshore 
structure. 
 
 

 
 
Government has proposed legislation to counter what it sees as avoidance in the 
supply chain. The various intermediaries which may share the obligation to provide 
equal treatment include: 



 

• Second tier suppliers - in order to rely on the agency defence an agency needs to 
take reasonable steps to obtain information about equal treatment from the client. 
Agencies will need to put mechanisms in place to manage ensure this information is 
received if they do not ordinarily have a  direct relationship with the end user client; 
• Master or neutral vendor - they will also need to take reasonable steps to obtain 
information from clients about equal treatment in order to rely on the defence. 
Additionally master and neutral vendors will need to consider whether their terms 
may need to be revised, particularly whether they currently obstruct second tier 
suppliers from having any contact or obtaining any information from end user 
clients; 
• Umbrella companies - they usually have the direct contract with the agency worker 
and will also be responsible for ensuring that the agency worker receives equal 
treatment. An umbrella company wishing to limit its liability may also seek to obtain 
information regarding equal treatment from the client or via the agency. 
 
Let’s consider the following set up: 
• Intermediary 1 is often referred to as the ‘Lead Agency’. It could be a RPO provider 
or a managed solutions provider. 
• Intermediary 2 might also be an agency, and is often referred to as a ‘Second Tier 
Agency’. That is, they supply labour to a hirer but they have to supply via the Lead 
Agency – usually as a consequence of a contractual commitment between the Lead 
Agency and the Hirer. 
• Intermediary 3 might be an Umbrella Company or Personal Service Company, 
which employs the contractor. (Note: A Personal Service Company is the same as a 
‘Limited Company Contractor’) Some supply chains can get very long with more than 
one ‘Second Tier Agency’ in the chain. In these cases the third agency is often 
referred to as ‘Third Tier’; fourth – ‘Fourth Tier’; etc. Regardless of the length of the 
supply chain, the proposed legislation allows for any unpaid Income Tax and National 
Insurance, which should be paid. 
 
As a result, workers supplied through offshore employers should be vetted to ensure 
that all tax arrangements are compliant in the context of the recent legislative 
changes. If agencies start to cut corners or don’t properly manage the administrative 
tasks, they could face fines ranging in the millions of pounds. The other, easier, 
option is to make sure that all workers are only employed by those intermediaries 
that are seen to be fully compliant with HMRC’s rules, and those that aren’t should be 
moved over to compliant ones. This will also play a big part in agencies due diligence 
processes and will ensure that if a ‘preferred supplier list’ is utilised, that only 
compliant Umbrella companies/intermediaries are included on this list. This will, 
essentially, negate all liability for agencies because onshore, compliant 
intermediaries will always be paying the correct tax. 

 
2. Failure to provide access to collective facilities and information about 
vacancies 
 
Under the Regulations the client will be liable for any failure to provide the agency 
worker with access to its collective facilities and amenities or to information about job 
vacancies that the client has. An agency worker is entitled to these rights from day 
one of their assignment. 
 
 
Whilst the agency has no liability for ensuring that the agency worker has access to 
collective facilities and information about vacancies, they will be able to help their 
clients to meet their obligations by asking the following questions on receipt of 
instructions to supply an agency worker: 



 

• What collective facilities are available to the client’s own workers? These include, 
for example canteens, child care facilities and transport services; 
• Can the client justify on objective grounds withholding access to these collective 
facilities from agency workers? 
• How does the client advertise any vacancies which arise? 
 
3. What steps can an agency work take before issuing a claim in the 
Employment Tribunal? 
 
Requests for information to the agency/client 
If an agency worker believes that the right to equal treatment may have been 
breached, the Regulations allow the agency worker to request a written statement 
from an agency that provides information about the treatment that the agency worker 
has received. 
To trigger this formal procedure, the agency worker must make the request in writing. 
Once the agency receives this request it will have 28 days to respond and in order to 
comply with the Regulations the written response must include the following 
information: 
• relevant information relating to the basic working and employment conditions of the 
workers of the hirer; 
• the factors the agency considered when determining the basic working and 
employment conditions which applied to the agency worker at the time she/he 
allegedly did not receive the equal treatment 
they claim they were entitled to receive; 
• relevant information which explains the basis on which the client’s comparable 
employee was identified and the relevant terms and conditions applicable to that 
employee. 
If the agency does not comply with this request, the agency worker can instead 
request a written statement from the client as to the information about the relevant 
basic working and employment conditions that apply to the client own workers, once 
30 days from the date of the original request to the agency has passed.  
 
Requests for information to the agency/client 
If an agency worker believes that the right to access the client’s collective facilities 
and amenities, or to receive information about client vacancies has been breached, 
the agency worker can request information directly from the client about the rights to 
access facilities and vacancies which is offered to the client’s own workers. The 
agency worker can go directly to the client in respect of these rights without 
contacting the agency in the first instance. 
 
What happens if the agency or client fails to respond to the request for 
information? 
The failure to respond to an agency worker’s request for information by either the 
agency or client may have serious consequences in the event that an agency worker 
makes a claim to an Employment Tribunal for either a failure to provide equal 
treatment (basic working and employment conditions) or failure to provide access to 
collective facilities and amenities and vacancies. If an Employment Tribunal finds that 
the agency or client deliberately and without good reason failed to provide the 
information requested, or that any written statement given in response to an 
information request is evasive or equivocal, it will be able draw an inference that the 
agency worker’s rights have been infringed. 
 
4. Failure to comply with the contract terms for employed agency workers 
 
Agency workers who are engaged by an agency under a permanent contract of 



 

employment that provides for pay between assignments shall not be entitled to equal 
pay provisions under the Regulations, provided that certain conditions are met. 
In the event that the agency breaches one of the terms of the agency worker’s 
contract or fails to comply with one of the relevant conditions relating to the use of the 
contract, the agency will be liable. 
On the face of it, if the agency worker’s contract does not meet the conditions that 
are required in order for the equal pay provisions to not apply, the agency worker 
may also have a claim in respect of the failure to provide equal treatment (basic 
working and employment conditions) if the rate of pay the agency worker 
received after the qualifying period is less than the rate of pay that is paid or would 
be paid to a client’s directly engaged worker undertaking similar work. 
 
5. Liability - right to not be unfairly dismissed/right to not be subjected to a 
detriment 
 
Protection is provided for employed agency workers who are dismissed for asserting 
or seeking to assert certain rights associated with the Regulations. It will be treated 
as an automatic unfair dismissal (regardless of the agency worker’s length of service) 
if an employed agency worker is dismissed on certain grounds. 
 
These are that the agency worker: 
• brings proceedings under the Regulations; 
• gives evidence or information in connection with proceedings under the Regulations 
brought by another agency worker; 
• requests a written statement on the treatment she/he received or should have 
received; 
• alleges that an agency or client breached the Regulations; 
• refuses to give up any of their rights under the Regulations; or 
• is suspected by either the agency or the client to have done or to have proposed to 
do any of the above. 
An employed agency worker will be able to bring a claim for unfair dismissal against 
the agency in an Employment Tribunal. 
Additionally, if an agency worker (whether an employee or not) is subjected to a 
detriment by an agency or client as a result of any of the grounds above, the agency 
worker can bring a claim against the party responsible for causing the detriment 
(client/agency or both) in an Employment Tribunal. 
 
6. Liability for breach of the anti-avoidance provisions 
 
Prior to the drafting of the Regulations, concerns were raised about the possibility 
that agency workers could be prevented from receiving equal treatment if they were 
unable to reach the 12 week qualifying period as a result of the way that their 
assignments were structured by either agencies, or clients. 
In order to combat this possibility, the Regulations include specific provisions which 
entitle the agency worker to be treated as if the equal treatment provisions apply 
even if she/he has not reached the 12 week qualifying period. The provisions also 
protect agency workers who having reached the 12 week qualifying period then have 
their assignment arranged in such a way which results in their entitlement to equal 
treatment coming to an end. 
In the event of an agency worker successfully pursuing a claim against an agency 
and or client for failure to provide equal treatment and the Tribunal finds that the 
either the agency or client arranged the agency worker’s assignment in contravention 
of the anti-avoidance provisions, the Employment Tribunal can award additional 
compensation of up to £5000. 
 



 

7. Indemnifying clients for breaches of the Regulations 
 
Given that the liability for various breaches of the Regulations may rest with the end 
user client as well as one or more agencies or other intermediaries involved in the 
supply of the agency worker, it is inevitable that parties will take steps to limit their 
liability through the use of indemnity provisions in contracts. This may be by 
introducing contractual provisions which specifically relate to the Regulations or very 
general provisions which are wide enough to deal with liability under the Regulations. 
 
 
Protecting identities  

Agencies have obligations to check and verify the identity of their candidates, 
whether those candidates are looking for permanent or temporary work. 

The level and detail of information held by agencies can present a real risk in the 
area of identity theft. 

There are steps that all agencies should take to ensure any documents or 
information held on candidates have the appropriate security measures applied to 
minimise risks in this area. 

There are also obligations under the Data Protection Act to ensure appropriate 
security measures are in place. 

 
 
Reasonable care penalties 
 
HMRC will be able to apply significant penalties, up to 100% of the assessed tax 
due, in the event that a contractor is unable to demonstrate that reasonable care has 
been taken in assessing their IR35 status. 

It is essential that contractors have a full professional contract review, including a 
review of working arrangements, to be in a position to demonstrate that reasonable 
care has been taken and therefore avoid these penalties. 

Any review needs to be supported by a document outlining why the conclusions were 
reached. This will provide your evidence that you have taken reasonable care. 

We also know that whilst there is no direct link between IR35 and the AWR it is 
widely accepted that assignments outside of IR35 are likely to be considered as 
outside the scope of the AWR. 

This could provide enough motivation for end clients to grasp IR35 and recognise 
that it is now in their interest to ensure, where appropriate, assignments are taken 
outside IR35. This can have significant cost savings and dramatically reduce over 
risks. 

 
Working arrangements  



 

There are now more reasons than ever why it is in the best interest of the end clients, 
agencies and contractors to have working arrangements confirmed at the outset. 

Structuring the Was - Agreeing and documenting the working arrangements for any 
particular assignment is a contract that should contain all the legal aspects defining 
the obligations between the contractor and the agency, such as restrictions etc.  The 
contract should refer to a working arrangements schedule for reference to all aspects 
that define the actual working relationship between the contractor and the end client. 

Agencies must ensure that their contract templates do not conflict in any way with the 
working arrangements schedule. This allows the schedule, as a stand alone 
document, to be used to assess IR35 status. 

Status Tests 

 

In the same way that case law is a matter of interpretation, with HMRC often at odds 
with others, the same can be said of the status tests. The courts give indications of 
the weight they apply to particular tests but these can vary depending upon the facts 
of the individual case and over the years the level of importance given to particular 
tests can change significantly. 

Each time HMRC considers status they issue form Annex A which lists the factors 
that HMRC consider relevant as follows: 

 whether there is an ultimate right of control on the part of the engager over 
what tasks have to be done, where the services have to be performed, when 
they have to be performed and how they have to be performed  

 whether personal service is required  
 whether the worker has the right to provide a substitute or engage helpers  
 who has to provide the equipment and/or materials  
 whether the worker has a real risk of financial loss  
 whether the worker has the opportunity to profit from sound management for 

example by reducing overheads and organising work effectively  
 the basis of payment  
 whether there are 'employee type' benefits for example sick pay, holiday pay 

etc  
 whether the worker works exclusively for the engager  
 whether the worker is part and parcel of the engagers business or 

organisation  
 whether there is a right of dismissal by notice of a specific length  
 factors personal to the worker for example, number of engagements and 

business organisation  
 the intention of the engager and worker as regards employment status  

 
Preventing illegal workers  

Agencies have a requirement to check that a worker has the right to work in the UK 
under both the Conduct of Employment Agencies and Employment Businesses 
Regulations 2003 and UK Border Agency [UKBA] Preventing Illegal Workers. 



 

In the past, agencies have checked a worker's right by simply obtaining a copy of the 
passport and, where necessary, the visa. The introduction of the Preventing Illegal 
Working rules by the UKBA changed all this. 

Whilst there is no legal requirement to carry out the UKBA prescribed checks, where 
these checks have not been carried out and an illegal worker is found, businesses 
will be fined up to £10,000 per worker. Where UKBA believes the business was 
knowingly employing an illegal worker a criminal prosecution could be brought 
carrying with it an unlimited fine and a potential jail term. 

It is essential that agencies ensure their processes are brought up-to-date to comply 
with the requirements. 

Action to be taken 

If you engage temporary workers via recruitment agencies, make sure that you: 

 work with the recruitment agencies to assess whether or not each worker they 
supply is protected by the AWR; 

 remember that from day one of an assignment you must provide agency 
workers with access to certain facilities as well as information on permanent 
job vacancies; 

 provide recruitment agencies with all requested information about comparable 
direct hires in good time and ensure you cover pay (which is much broader 
than simply basic salary), duration of working time, night work, rest periods 
and breaks, and annual leave; 

 are aware that recruitment agencies' fees are likely to increase if the AWR 
requires them to pay the agency workers they supply more when they have 
completed the twelve week qualifying period; 

 tackle the subject of the AWR and any likely fee increases before 
assignments commence; and 

 enter into contracts with recruitment agencies which protect you from liability 
under the AWR and apportion risk between you and the recruitment agencies 
fairly and appropriately. 

Recruitment agencies that supply AWR agency workers should: 

 ensure that they have systems in place to request comparator information 
from their clients and that this is chased up on a regular basis if it is not 
provided; 

 train staff on the AWR and the business's processes and procedures for 
ensuring compliance with the AWR; and 

 make sure that their contracts with clients include a clause requiring the client 
to provide comparator information, as well as other AWR related clauses that 
protect the recruitment agency from liability and apportion risk fairly and 
appropriately. 

  



 

 


