
 

 

Q&A: KEY LEGAL OR OTHER RESTRAINTS BY WHICH ALL RECRUITMENT 
AGENCIES MUST ABIDE 

Existing legislation includes: 

 The Conduct of Employment Agencies and Employment Businesses Regulations 
2003 provides the legal framework by which all recruitment agencies must abide.  
 

What types of temporary  
and other contingent 
workers are used in the 
United Kingdom? 
 

The most commonly used contingent labour arrangements in the UK are temporary 
agency workers and fixed-term employees (generally for work at a company's own 
premises), independent contractors (for work both at a company's own premises, 
and in the contractor's own home or office) and outsourced or "bodyshopped" 
labour (generally provided offsite, from the provider's own premises). 
 

What are the key legal or 
other restraints on the 
use of such workers? 
 

UK employment regulation applies to both employed labour, including fixed-term 
employees and to a lesser extent "workers" who provide services personally. 
The market for temporary agency labour is however generally less regulated than in 
other European countries and "employee leasing" does not generally require a 
license. 
 



 

How is the use of 
temporary agency work 
regulated? 
 

Employment agencies do not generally require licenses to operate in the UK. 
However, the terms on which temporary agency workers are engaged are regulated 
as follows: 
"Week 12 rights" - after 12 weeks on assignment to a client, the worker is entitled 
to equal terms when compared to the client's own employees in comparable roles. 
This right to equal terms applies to wages (including some bonus arrangements) 
and working hours including holidays. 
"Day one rights" - workers have access to facilities available to the client's own 
employees, and also access to its vacancies list so they can apply for employed 
roles with the client. 
Terms between the agency and the worker, and the agency and the hirer. The 
agency must provide both the hirer and the worker with certain written information 
about the assignment and has other obligations, in particular "quality control": 
to check the client's requirements for the assignment, and to check the worker's 
qualifications and suitability. 
 

What are the most 
serious risks in practice 
for companies in using 
contingent workers? 
 

The main risk is that the arrangement is re-categorised into one of employment. 
This would entitle the worker both to certain protections, in particular, protection 
against dismissal where the worker has two years' service (one year for workers 
hired before April 6, 2012), and also may mean that the employer owes back pay 
and potentially penalties in respect of tax withholdings and National Insurance 
(social security) contributions in respect of fees paid to the worker. 
This risk of course does not apply to fixed-term employees where employment 
status will already have been recognised. However, fixed-term employees also enjoy 
specific legal protection, which means that the terms they are engaged on must be 
no less favourable overall than those offered to permanent employees. 
There are specific penalties for breach of the rules applying to temporary agency 
workers, as outlined above. As well as compensation for the worker's financial 
losses if the client fails to provide equal terms. 
Lastly, where TUPE (business transfer regulations) applies to outsourced labour 
- which potentially includes even a single individual - certain information and 
consultation obligations apply, the breach of which can attract fines of up to 
13 weeks' pay per affected employee. TUPE also protects the employees against 
any negative changes to their terms and restricts the circumstances in which they 
can be dismissed without liability for unfair dismissal (worth up to around 
GBP 80,000 per employee). 
The individual contractor, or company that provides them, can be asked to 
indemnify the hirer against all of these risks. Larger employment agencies are not 
however always willing to give indemnities, whilst individual contractors and their 
service companies may have insufficient assets. 
 



 

To what extent (if any) 
does the legal regime 
reduce the benefit for 
companies for using a 
contingent workforce? 
Are companies still 
using/planning to use 
contingent workers in the 
United Kingdom? 
 

The new regulation that applies to agency workers, in particular the requirement to 
offer equal pay from week 12 of an assignment, is a major deterrent to companies 
in using long-term temporary agency arrangements. 
The requirement to provide equal terms to fixed-term, when compared to 
permanent, employees, is also a significant deterrent. Given that fixed-term 
employees also enjoy the same statutory protection as permanent employees, such 
as unfair dismissal (subject to length of service requirements) there is little benefit 
to these arrangements other than in terms of expectation-setting. 
 

What steps should 
companies wishing 
to engage contingent 
workers take? 
 

The key step is for the employer to assess its needs, and identify the appropriate 
labour arrangement to suit those needs. Key questions will be how long the 
resource is needed, whether it will be dedicated to the service recipient or 
nonexclusive, and whether the service recipient wants to manage the workers 
directly or delegate these responsibilities. What regulation applies will also be a 
factor in the choice. 
It is then important that the supply route chosen is properly documented and 
complies with the relevant regulations. Although the UK Courts would always look 
at actual facts of the arrangements, the written terms agreed are key evidence, for 
example as to whether the relationship was intended to be one of employment or of 
self-employment. 
 

What other options 
are available, 
for companies wishing 
to engage a flexible 
workforce? 
 

There is a variety of freelance and other flexible labour in the UK. These 
arrangements offer benefits for the workers as well as their clients, and are 
supported by sophisticated payroll and umbrella contracts. 
In addition, a new category of worker in the UK, "employee shareholders", exist from 
September 2013. "Employee shareholders" can choose to give up some employment 
rights (most significantly, unfair dismissal) in return for shares in their employer worth 
at least GBP 2,000. Take-up is however rather limited. 


