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Self-Employment Vs PAYE - Words of warning
Chris Hannam & Nick Cook

"The tax rules for self-employed people are designed to reflect the day-to-day
transactions of the true risk-taking entrepreneur. Genuine self-employment is about being
in business on one's own account and not simply applying a label of self-employment." –
HMRC

With the introduction of Self-Assessment in 1997 HMRC gained the power to mount an
investigation into any company or individual, at random and without giving any reason or
warning. At the end of 2001 a small set and decoration company in Berkshire was subject
to just such an investigation. HMRC decided that the freelancers they had been using
were booked under terms and conditions which meant they were classed as employees
rather than self-employed subcontractors. As is usual in these cases the Revenue said that
the money paid to these freelancers over the last few years was just their net pay. The
arrears bill sent the company into liquidation. Some while earlier a generator and power
distribution supplier to the event industry found itself landed with an arrears bill of
around £70,000 for National Insurance Contributions, again because its freelancers were
booked in a way that made them employees of the company, rather than self-employed
subcontractors. More recently it has been reported that a number of artists have also been
under investigation and ordered to pay Tax on the “backline” technicians they engaged as
they were deemed by HMRC to be employees and not self-employed.

While these cases alone do not amount to a campaign against the Industry by HMRC,
they may well be the shape of things to come. Our industry is a sitting duck for this kind
of attention from the Taxman because most freelancers are either operating in a way or
being booked in a manner that prevents them from being classed as genuinely self-
employed. The fundamental problem is that both freelancers and their clients want to
enjoy all the financial benefits of self-employment, but either refuse to accept, or are
unaware of, the responsibilities that go with that particularly special status. There is a
common, even wilful, misconception on all sides of the industry that "freelance
automatically equals self-employed", which is simply not the case.

A 'freelancer' is merely someone who supplies services to a number of different clients.
They can be taxed for each job either under Schedule D or PAYE, depending on how
they operate their 'business' and the terms under which their services are engaged; NOT
according to what the freelancer or their accountant thinks. A 'freelancer' (or rather
'contractor') may be taxed as self- employed for one job, but under PAYE for the next,
even if supplying services to the same client, according to the terms and conditions under
which their services have been engaged on each job.

Freelancers and those who use them must stop thinking of freelancers as though they
were 'temporary employees' and must start treating them as 'contractors', their correct
status if they are to be classed as genuinely self-employed.

The HMRC website is a mine of information on this subject. Clear cut explanations of the
regulations regarding Employed Vs. Self-Employed and what they mean to us all, in
frighteningly plain English, can be found there.



Of particular relevance to our industry are the IR 35 and IR 56 Regulations, which
basically determine under what conditions a person may be deemed truly self-employed.

While it's true these days that many companies insist on their crews having their own
insurance, tools and safety kit, not all of them do. Even when they do, a lot of them blow
it immediately by sending out purchase orders booking people for x days at y pounds per
day with z per diems; conditions which, in the eyes of a Tax Inspector, define their
subcontractors as PAYE-taxable employees. What (very basically) should happen here is
that a purchase order should only show the total price for the job 'as quoted' by the
subcontractor for 'providing services as...' Even then, would a taxman really believe that
this group of 'self-employed subcontractors' had 'just happened' to quote exactly the same
price as each other on every single job? It was actually the notion of the Daily Rate that
did for the set company mentioned at the start of this article. Even so, we still continue to
meet far too many 'subcontractors' who not only don't have, but are still completely
unaware that they should have, at the very least, their own Public Liability insurance and
yet seem to remain in regular work despite this.

In a nutshell: if (when) this industry winds up operating completely under PAYE, the cost
of engaging the services of freelancers will rise by around 25%. The employers (as they
will legally then become) will be lumbered with Employer's NI at 12%, Holiday Pay at
8.3% and even Statutory Sick Pay, along with the costs of providing insurance, tools,
PPE, etc. There will also be several back tax bills flying around, most of which would be
capable of sinking many of the small companies which make up the majority of our
industry.

Also, if they become employees, most freelancers are almost certain to start asking
questions about hourly pay, or just how long 'a day' actually is and what the overtime deal
is after that. This will make it impossible for hire companies to give a fixed price for a
job in advance. As more companies switched to PAYE there would be a diminishing
financial incentive for freelancers to maintain their own insurance, etc. and we might see
the final push into PAYE coming from the freelancers themselves. Television and
Theatre style unionisation might then be just a short step away (Heaven forbid!).

How might those who use freelancers pay for this 25% increase? There are three possible
options as we see it:-

1. They swallow the cost themselves somehow.
2. They pass it on to their clients.
3. They get the freelancers pay to for it in some way.

Draft Freelancer Contract

The Draft Freelancer Contract in this document offers some guidance as to the terms and
conditions under which freelancer's services should be engaged in order to allow them to
be classed as self-employed. It also negates the need for a purchase order (unless the
client specifically wishes to issue one). It is not just a list of rules, but a flexible
document with plenty of empty spaces to fill with numbers, so that there is room for
financial negotiation and the traditional haggling.



But it is still not the end of the story. If a production or the contract schedule lists precise
times when the freelancer will perform their duties, or if a long list of terms is laid down
by the client, then the freelancer can still be classed as an employee. Not only that, but
the quote supplied by the freelancer should, strictly speaking, include PDs, travel,
accommodation and subsistence. There are further bitter pills in the contract to be
swallowed by both sides. Clients (companies) must accept a freelancer's right to assign
the actual labour to a third party, as this is another HMRC 'tests' of true self-employment.

Freelancers must also have the right to cancellation fees. Freelancers themselves
meanwhile must take fuller (in fact complete) responsibility for the way of life they have
chosen and start to run it on a more businesslike basis. People who decide to use this
document should keep themselves up to date with the tax regulations regarding self-
employment, which are frequently 'amended'. One up to date source of information on the
general subject of direct tax is The Tax Investigations Reporter published by CCH
Publications.

At a yearly subscription of around £550 + VAT & p+p it is beyond the reach of many,
although the publishers claim it will put your knowledge on a par with that of a Tax
Inspector and some larger companies may find it a worthwhile investment.

Another thing to consider is that HMRC in general often operates on a 'local' basis, with
each tax office interpreting the rules in its own slightly different way. What may be
acceptable to one tax office may be completely out of the question to the next. The
HMRC have also said that they intend to "look behind" contracts, probably by mounting
Aspect Inquiries into individuals.

In other words it will not matter what is in the contract because the Revenue will be
looking at what you actually do, rather than what the contract says you do. Whether you
actually want to raise this issue with your own tax office is a matter for you, but it's
probably best to speak to your accountants instead. Don't forget: it was a request for
formal guidance from the Revenue which eventually brought PAYE to TV and Film.

We must accept as an industry that these are rules we cannot change. They apply to all
industries, everywhere in the UK and our industry is no exception.

They affect every freelancer and everybody who uses freelancers, not just hire
companies, but production companies, managers, promoters, crew companies, producers,
agents - just about anyone you can think of really. It is the users of freelancers who have
the most to lose, as they not only have to use investigative means to ensure the self-
employed person is up to date with their Tax and NI payments, but will pick up the
financial penalties if this is not done and they are caught. Yet it is basically the
freelancer's duty to ensure that they operate and are engaged under conditions which
allow them to be classed as truly self-employed and to state what those conditions are.
However most freelancers don't do this for fear that their services will not be engaged so
often, if indeed ever again. All you Hire Companies, Management Companies and
Promoters, be honest: whose services do you engage most readily: the freelancer who
says "Yes!", or the freelancer who says...



"Give me as full a description of the gig as possible and I will send you a quote, along
with two copies of my contract stating my terms and conditions, signed by me, which
should hopefully allow me to be classed as a self-employed person. If you accept my
quote for the job, then sign both contracts and return one copy to me, (along with a
purchase order if you wish)."

Well?

Out of touch with reality? That's the way we have to start operating, not some time in the
future, but right now, if we want to avoid the nightmares described above and keep the
financial benefits of Self Employment for us all. Don't forget, financial records must be
kept for the last six years and are open to inspection by HMRC at any time.

If the Industry does wind up on PAYE, it might be the freelancers who "win" in the long
term. Even though they will lose over a third of their money (including National
Insurance) at source and most (but possibly not all) of their tax deductible benefits, they
will gain a whole new load of rights and protection at their employer's expense and be
able to unload many costly responsibilities onto them as well.

They may even get odd tax rebates rather than regular tax bills and let's face it: with the
way state pensions are going it probably wouldn't hurt any freelancer to start paying some
'proper' National Insurance right now. It's true that the employers will pay for it dearly,
but PAYE could give them the kind of control over their workforce that they really want
and maybe actually need if they are to comply with the Health & Safety regulations.
PAYE might even serve to level the playing field a little in some ways and lead to some
general improvements in industry standards. Maybe we should not be so quick to rubbish
PAYE after all.

The Industry stands at a crossroads on the subject of PAYE and it is the Industry that will
ultimately choose which path it takes, either through action or complacency. Can we
maintain the Self-employed status within our industry? Do we want to? Or do we just
accept that the party is over and it's time to change?

The bottom line is that if you engage freelances on a daily or hourly rate then you are
probably their employer and you bear all the responsibilities of an employer. If you’re a
freelancer and you work for daily or hourly rates then you are almost certainly an
employee and not self-employed. In both cases there is “no business risk” to the
freelancer, and the HMRC do not consider a show or tour being cancelled as being a
“business risk”. The advice is to get professional advice now before it’s too late!

The Limited Company Option

With the introduction of IR35 by HMRC, becoming a Partnership or Limited Company
no longer provides an automatic defence against taxation at source for freelancers
nowadays. For example: imagine that Finbarr Fader sets up a company called "Finbarr
Fader Ltd". Finbarr Fader Esq becomes an employee of that company. If Finbarr Fader
Ltd gets a contract and sends Finbarr Fader Esq (the only employee of the company) out
to do the job, say for a production company, HMRC may (under HMRC35) look at that



transaction and ask: "If Finbarr Fader Ltd did not exist would Finbarr Fader Esq be
classed as an employee of the production company?" If the answer is YES then the
Revenue will probably consider that any fee paid to Finbarr Fader Ltd should be subject
to Tax and NIC. HMRC will claim this back from Finbarr Fader Ltd, together with any
interest and penalties due! Finbarr Fader Ltd will be charged for the extra tax and NIC's.
The Revenue will not claim against Finbarr Fader Esq himself unless his company
defaults on the payment of Tax and NIC's due.

The company (Finbarr Fader Ltd.) is allowed to deduct 5% from the total fees charged for
the work carried out and the reminder will be a deemed salary in the hands of Finbarr
Fader Esq. The company must calculate the relevant employer’s NI which is deducted
from the total (i.e. the 95 %) to arrive at the gross salary in Finbarr Fader Esq.’s hands,
this will then be subject to deduction of employee’s NI and PAYE whether or not the
monies have been paid to F. F.. If the Partnership or Company has ignored IR 35, then
corporation tax will have been paid on the profits of the company, and if the Revenue
subsequently investigate and apply IR 35 the Partnership or Company will be required to
pay the additional PAYE and NI on the deemed salary plus interest and penalties. This
could be some years along the line and amount to a very considerable sum.

It is worth noting that some of the work carried out by F. F. Ltd could fall under IR 35
and some not. There are also considerations regarding year-ends and timing that must be
taken into consideration. Professional advice should be sought at an early date, rather
than at some time in the future when the proverbial has already hit the fan!

In these self-employment 'situations', the responsibility is for Finbarr Fader to prove he is
genuinely self-employed and one of the 'acid tests' is: "is it possible for Finbarr Fader to
make a loss as well as a profit? Does Finbarr Fader take any "business risk?" In this
situation Finbarr Fader Ltd is known as an “Intermediary Company” and it is these
Intermediaries that the HMRC want to stomp all over with IR 35.

The Umbrella Company Option

When you’re a freelancer or contractor working for local crew companies it’s highly
likely you’ll come across the term ‘umbrella company’ or some similar variant. You
might have even been told you have to sign up to one by your crewing companies. The
question is, what are they, and what do they do?

Essentially umbrella companies act as intermediaries between a freelancer and their end
client. What that means is that the umbrella company will deal with a lot of the
administrative side of things, specifically things to do with payroll and tax. When you get
paid the money will be collected by your umbrella company, who will deduct income tax,
National Insurance contributions (as well as their fee), and pass the remainder onto you.

Many employment agencies have close ties with umbrella companies, meaning if you
find work through an agency you will often have no choice but to sign up to their
umbrella company partner.



Once you’ve signed your employment contract you gain employee status with the
umbrella company (or some variation thereof – everything got a little complicated with
the introduction of the Agency Workers Regulations). The primary benefit for the self-
employed worker is to take some of this admin and paperwork off their hands – for the
most part your only job is to hand in a timesheet to the agency.

The trade-off for that convenience, though, is that umbrella companies are not a
particularly cost- or tax-efficient setup. Aside from the umbrella company fees you have
to pay, there is very little flexibility in your tax affairs compared to, say, a limited
company. You end up paying more or less the same tax as a sole trader or regular
employee.

Umbrella company setups are still widely used, although some recent research
revealed it’s perhaps not as common as you would think. If you decide – or are forced –
to use an umbrella company, it’s always worth doing a bit of due diligence on the brolly
in question. Many have been caught evading tax (through wheezes like mammoth
expense claims or foregoing NICs altogether), and this can have serious repercussions for
those on their books.

An umbrella company is a company that acts as an employer to self-employed crewing

contractors who work under a fixed term contract assignment, usually through a

recruitment employment agency (Local Crew company) in the United Kingdom.

Recruitment agencies issue contracts to a limited company as the agency liability would

be reduced. It issues invoices to the recruitment agency (or client) and, when payment of

the invoice is made, will typically pay the contractor through PAYE with the added

benefit of offsetting some of the income through claiming expenses such as travel, meals,

and accommodation.

Umbrella companies have become more prevalent in the UK since the British

government introduced so-called "IR35" legislation that creates tests to determine

employment status and ability to make use of small company tax reliefs. According to

criteria set out by the UK Department for Business, Innovation & Skills, there are an

estimated 4 million temporary workers in the UK, of who 1.56 million are "classed as

being in a management or senior official role, a professional occupation or an associate

professional and technical occupation." It is estimated that 14% of the UK’s professional
contractors are currently managing their business by working through an umbrella

company

Structure

An umbrella company processes timesheets received from the employee/contractor, then

issues an invoice to the client for payment.

https://www.crunch.co.uk/guides/agency-workers-regulations-guide/
https://www.crunch.co.uk/blog/freelancer-advice/2013/03/27/what-is-a-limited-company/
https://www.crunch.co.uk/blog/freelancer-advice/2013/03/27/what-is-a-limited-company/
https://www.crunch.co.uk/blog/freelancer-advice/2013/06/06/what-is-a-sole-trader/
http://www.freelanceadvisor.co.uk/news/just-15-of-uk-freelancers-using-umbrellas/
http://www.freelanceadvisor.co.uk/news/just-15-of-uk-freelancers-using-umbrellas/
http://www.freelanceadvisor.co.uk/money/another-umbrella-under-threat-from-hmrc-avoidance-probe/


An umbrella company is an employer and therefore all contractors working with them

should sign a Contract of Employment, also referred to as a contract of service. This

contractual arrangement establishes the rights and obligations in such matters as

maternity pay, sick pay and employment protection. Contract and Employment law is

complicated and there is a substantial body of case law which provides guidance on what

constitutes a contract of service.

The umbrella company provides payroll on behalf of the contractor and bills the agency

(who in turn bills the client) for work completed by the contractor. The umbrella

company provides all social contribution and tax payments (including "PAYE, Pay As

You Earn") and equivalents and National Insurance returns on behalf of the contractor.

The client is effectively the company for whom the contractor works, within the live

music and events industry this is usually a local crew company. The client often elects to

use contractors as it affords them the ability to temporarily augment their staff or

capability without the burden of the legal requirements associated with permanent

employees (PAYE, NI, sick pay, insurances etc.). Using contractors also facilitates

special skills and typically provides the advantage of a broader skill set as the contractor

has typically worked many companies and organisations during prior contracts.

The agency, if involved, performs the recruitment process on behalf of the client. Some

agencies will provide a PAYE scheme as part of their offer. This alleviates the

requirement for the umbrella company but requires additional capability within the

organisation including professional accountants and adherence to fiscal laws. Most

agencies elect to utilize an umbrella company.

The contractor or employee of the umbrella company completes the actual work,

completes a timesheet and submits this (typically via fax or secure web portal) along with

any expense claims to the umbrella company.

Expenses and Taxes

All umbrella companies use the same PAYE calculations to ascertain how much tax

should be paid. The only difference between umbrella companies will be the margin that

they charge and the benefit schemes they run.

Some of the most common "allowable" expenses include: mileage and general travel

expenses, hotel and accommodation expenses and professional subscriptions. Food and

subsistence is rarely allowed to be claimed, as it is HMRC's opinion that you would eat

regardless as to whether you are working or not. The exception to this rule is if you were

staying away from home as part of the work.



As an employee of an Umbrella Company you may be entitled to claim assignment

related contractor expenses, if you engage in a number of assignments, based at different

workplaces, during a single period of employment. If you know you will only work on a

single assignment during your employment your workplace automatically meets

HMRC’s definition of a permanent workplace and therefore travel and accommodation

expense claims are not permitted.

The 2008 HM Treasury pre-budget report reported on the consultation on the use of

travel expenses in conjunction with being employed via umbrella companies. The

document questioned the validity and fairness of allowing business expenses in this form

suggesting that an overarching employment contract was not a form of employment that

allowed travel and subsistence expenses. HMT decided that the legislation would remain

as is but suggested additional HMRC policing would be carried out to reduce cases of

non-compliance. HMT issued the results of the consultation in December 2008.

Most contractors are unclear about what kind of expenses are eligible to claim, so here's a
list of business expenses that you can offset to increase your take home pay when using
an Umbrella Company:

 Mileage. Any miles done both to and from your temporary place of work, or business
miles travelled as part of your job.

 Travel. Any other travel between your home and your temporary place of work can
also be claimed, whether by plane, bus, train, taxi or tube.

 Professional Subscriptions. The cost of joining your professional association is an
allowable business expense.

 Accommodation. You can claim the full cost of accommodation when you have to
stay away from home for work purposes.

 Personal Incidental Expenditure (PIE) 2. If you stay overnight on business you can
claim a fixed amount for the incurred costs of miscellaneous items.

 Home/Mobile Telephones. The cost of itemised business calls is allowable.
 Training and Related Travel and Subsistence. You can claim for any business

related training, including course books, exams and associated travel costs.
 Personal Protective Equipment. For example, ear defenders and goggles that you

need to comply with health and safety requirements.
 Small Hand Tools. Those which are expected to be replaced within one year.
 Specialist Clothing. Protective clothing, uniforms or items of uniforms will be

allowed.

Charges

Umbrella companies normally keep a small part of the income or charge a small margin

for processing contractors' payroll and for some umbrella companies it will go towards

contractors insurances. In the UK the charges are mostly a fixed weekly amount.



What Insurances do Umbrella Companies Offer?

At a minimum, all Umbrella Companies should offer Professional Indemnity and
Employers Liability Insurance as standard. Some Umbrella Companies will also offer
their contractors Public Liability Insurance. A Local Crew company will not let you use
an Umbrella Company if they do not have the necessary insurances.

Professional Indemnity Insurance

Professional indemnity insurance provides financial protection for your company against
compensation sought by a client if you have made mistakes or are found to have been
negligent in some or all of the services that you provide for them. Claims can occur
where a client suffers a financial loss as a result of alleged mistakes or omissions on your
part. Professional indemnity insurance will also cover any legal costs.

Public and Employer’s Liability Insurance

All employers require employer’s liability insurance. Without it, the health and safety
executive can shut you down.
Employer’s liability insurance will cover your umbrella company if you have an accident
or are made ill at work and it’s found to be your fault. Note that this only covers the
employees of your umbrella company – if you want to cover against claims by third
parties (i.e. the public) then you will also require public liability insurance.
Public liability insurance will cover you if someone is accidentally injured by you or your
business operation. It will also cover you if you damage third party property while on
business. The cover should include any legal fees and expenses which result from any
claim by a third party.

At a minimum, all Umbrella Companies should offer Professional
Indemnity and Employers liability insurance as standard. Some Umbrella Companies will
also offer their contractors Public Liability Insurance. An agency will not let you use an
Umbrella Company if they do not have the necessary insurances.

Claims made by Umbrella Companies

The claims and promises made by Umbrella Companies vary enormously; most of them
will sound too good to be true…and they usually are! Let’s take a look at the usual
marketing ploys used to entice new contractors.

High net pay claims through un-receipted expenses

There are currently Umbrella Companies advertising up to 85% retention of your income,
which might sound enticing, until you hear the reality.



Certain Umbrella Companies encourage you to claim, whilst others automatically add, an
un-receipted meal allowance of up to £36 per day. This is very misleading and can leave
you with a very large tax bill and potential fine.

We can guarantee you that any Umbrella Company making such a claim, will have it
somewhere on their website or within their T&C’s that, although they won’t need receipts
to process your expenses, you will need them in-case HMRC contact you.

If you find yourself under an HMRC investigation, you will be expected to prove that you
have incurred all the costs you have claimed. If you can’t provide receipts to back this up,
you will find yourself in a lot of trouble - would you be able to prove that you spent
£36.00 per day on meals if investigated?

Promises of protection from an HMRC investigation

No Umbrella Company can offer this despite their claims. At the end of the day it is your
tax liability and HMRC will pursue you to reclaim any underpaid tax! The penalties and
interest would also be payable by you, regardless of the fact that you were given bad
advice.

Why would a company need to offer protection if it’s giving sound advice?

“HMRC APPROVED” Umbrella Company

HMRC doesn’t ‘approve’ Umbrella Companies. HMRC will grant an Umbrella Company
a dispensation and this is where the misleading advertising begins.

A dispensation is purely to save the Umbrella Company extra admin – all large Umbrella
Companies have a dispensation! Without this, the company would need to see receipts for
every single expense claim that they process

The dispensation gives maximum amounts for the most commonly claimed expenses, for
which the Umbrella Company won’t need to see receipts.

For example, if the dispensation amount for hotel accommodation is £95.00, the company
won’t need to see receipts from anyone spending £95.00 or less. This doesn’t mean you
should automatically claim £95.00 – if you spend £50, claim £50 and keep the receipt.

IR35 Compliant ….it’s irrelevant!

The IR35 rules don’t apply to contractors operating through an Umbrella Company as
your payments are processed through PAYE. Although the claim of ‘IR35 compliant’
sounds impressive, it’s completely pointless!

Act as “Employer”

According to new legislation Umbrella Companies must act as an employer. This means
that you should sign a Contract of Employment and that you should receive the Statutory
payments such as SMP, SSP, SAP and SPP; any umbrella company that makes



deductions from your earnings to cover these payments is not fulfilling their legal
responsibilities and should be avoided. The same applies to umbrella companies that
make deductions to cover any liabilities under the Agency Worker Regulations.

Agency recommended Umbrella Company

Some Umbrella Companies are known for paying referral fees in return for recruitment
consultants sending their details onto new contractors.

Although there is nothing wrong with this in principle, it is increasingly becoming the
case of who will pay the most for referrals, rather than passing on a company’s details
because the consultant knows you will get good service from them.

It is also becoming more common that Umbrella Companies will form a contract with the
agency, in exchange for referral fees, which locks them into passing on all their
contractors solely onto that particular company. The contractor is given no choice; if they
want a contract with certain agencies they will have to use the agency’s ‘preferred’
Umbrella Company, regardless of service levels or personal preference. This practise is
restrictive and is rarely used to improve the contractor’s lot, more to line the agency’s
pockets.



A Simple Guide to Self Employment

Chris Hannam

Interpretation

In this document the following words are used:

Self-employed contractor – a person supplying goods or services, a small organisation
with a single person acting as a sole trader. A self-employed contractor is often referred
to as a "freelancer" but this is not the correct term as a freelancer can also be paid under
PAYE for all or some of the work he or she carries out for his or her clients.

Client – customer or the person or organisation contracting the goods or services, usually
the organisation paying the invoice.

Introduction

A self-employed contractor is contracted by a client to provide goods and or services and
is therefore a trade supplier, as a trade supplier there is no entitlement to any benefits
such as sick pay, holiday pay, pensions, Per Diems (PDs) and benefits provided by the
client to their employees.

A self-employed contractor should have made adequate provision for insurance covering
the scope of work they have been contracted to provide, typically this should include
Public and Employees Liability, Contractors All Risks covering plant and equipment,
Travel and Medical insurance. The client may stipulate the amount of cover required as
in some contractual situations the amounts of cover must be the same amongst all
contractors – this is especially so in the case of Public Liability Insurance.

Self-employed contractors also have their own responsibilities under the Health and
Safety at Work Act 1974 (HASAWA), and will be required to make adequate provision
for Personal Protective Equipment (PPE), Risk Assessments, Method Statements, Safe
Systems of Work, First Aid, Accident reporting etc. but this is where it gets confusing
because the HSE consider it “good practice” for an employer to provide PPE and training
for the self-employed contractors they use and HMRC have agreed that in doing so the
self-employed status will not be affected.

Self -employed contractors are advised to have a contract between themselves and any
clients with whom they are engaged to provide services for.

A contract between a self-employed contractor and a client is a contract to supply
services; it is not a contract of employment or contract of service. It will assist in
establishing a self-employed contractor’s status and will go some way in protecting both
the parties in the event of a dispute.



Any contract should be issued by the self-employed contractor to a client stating the self-
employed contractors terms and conditions of business, a contract issued by a client – e.g.
a service company or an artist/artist management company, to a self-employed contractor
may be construed as a contract of employment.

A sample contract is attached at the end of these guidance notes for use by the self-
employed contractor.

Areas marked < …… > indicate any details that need entering - this may be a name, date,
monetary sum or figure.

These should be completed at the time of negotiation with the client.,

The list of Clauses contained within the sample contract are by no means an exhaustive
list, the self-employed contractor may wish to add additional Clauses to suit their own
particular needs. Additionally they may find that the Client wishes additional Clauses to
be added or for changes made to existing Clauses.

This is only to be expected but it is advised that legal advice be sought if the self-
employed contractor is not 100% certain of the meaning or validity of a particular Clause.

It is also suggested that any paragraphs, lines or words that are struck out or altered
should be initialled by both parties and dated.

The notes that follow give guidance as to what HMRC and the Health and Safety
Executive (HSE) consider to be a self-employed contractor but each and every case is
different, for further advice contact your local area Tax Office.

It cannot be stressed to often that a self-employed contractor is not an employee and
holds all the responsibilities of a person running their own business. A self-employed
contractor is in fact considered to be an employer by the HSE and HMRC as he employs
himself; he has all the responsibilities of both an employer and employee!

What Is Self-Employment?

The HSE consider that self-employment is someone who employs themselves; they may
also be an employer.

This same view is adopted by HM Tax Inspector as a definition of who is "self-
employed" as opposed to an employee but with many additional indicators.

HM Tax Inspectors are also asking self-employed persons if they are allowed to put
someone in to do the job on their behalf, they consider that self-employed contractors
must be allowed to assign a job. Obviously, this kind of substitution does not hold with
employment, similarly, a self-employed contractor does not work under supervision,
control or direction.



If you work for an employer who covers you under their Employers Liability Insurance
then the chances are you are an employee even if you pay your own Tax and National
Insurance contribution. This is even more the case if you work under direction, control or
supervision such as a "stage hand/local crew" person may do.

Employers need to take care as well, you may end up with a large bill for National
Insurance Contributions for your self-employed contractors who you thought were paying
their own N.I. contributions, this has already happened to at least one company in our
industry and it cost them a fortune!

Clients undertaking the services of self-employed contractors are advised to keep
evidence of the defining criteria used to determine “self-employed” status. It is no longer
acceptable for a self-employed contractor just to state that they are a “self-employed” and
provide a self-employment reference number.

Typical defining criteria will consist of a questionnaire about the self-employed
contractor, the services provided, qualifications and training information, bank details,
Tax and National Insurance details, written evidence of your trading status e.g.
accountants letter or letter from HMRC and Insurance details. Once the client has
satisfied themselves of your “self-employed” status they will treat your invoice for
payment as trade invoices, otherwise they have to treat you as an employee and deduct
tax and NI at source.

It is very important to ascertain a self-employed contractor’s status as to whether they are
in fact employed or self-employed. No client in their right mind should use self-employed
contractors unless they carry insurance suitable for the scope of work they have been
contracted to carry out.

If the client (as an employer) intends to cover individuals under their own
employers/public liability insurance they may then become an employee of the client who
then has to take all the responsibilities of an employer.

Clients, Production Managers, Crew chief/bosses take note, you may have employees you
did not think you had together with all the responsibilities for Health and Safety, Tax,
National Insurance, sick pay, holiday pay and Working Time Regulations.

The more you provide for self-employed contractors, the more likely that they may be
classed as your employees.

One of the checks that employers can make to ascertain that the "labour only contractors"
they intend to appoint are genuine self-employed persons is by getting them to quote for
the jobs available and not offering a weekly, daily or hourly rate of pay. Strictly speaking
the quote from a self-employed person should include things like transport,
accommodation, Per Diems and subsistence.



Quoting for a job uses "entrepreneurial skills" and is an "acid test" for true self-
employment but even then it may be possible to do the occasional job for a daily or
hourly rate, for instance, if it proves to be extremely difficult to quote a price to do the
whole job because until you start you don't know how long it's going to take or what is
involved. This seems to be acceptable as long as it's only occasional and does not
represent the majority of your work. Purchase Orders, Invoices and Contract Schedules
should never include daily, weekly or hourly rates of pay, the hours to be worked or start
and finish times. The fact a tour, a show or an event may be cancelled is not considered
an “entrepreneurial risk” or to be using “entrepreneurial skills”.

Invoices raised by self-employed contractors should be all encompassing and typically
use phrases like “For goods and services provided on ABC event as per our (verbal)
quotation”. It is suggested invoices are not split into days, hours, weeks etc unless used to
indicate additional services outside of the original quote, or as suggested in the paragraph
above, if it is difficult to quote due the nature of the contracted work.

A number of companies in our industry who use the services of self-employed contracts
are now insisting these self-employed persons become "Limited Companies" before they
will use their services. These companies often claim that there are advantages to the self-
employed to trader as a Limited Company. The advice of various Accountants was that it
was a disadvantage to becoming a Limited Company unless your business has a turn-over
of a least £100,000 per year and the responsibility under the HMRC 35 regulations all
rest with the self-employed contractor.

The only people who can really decide if you are genuinely self-employed or not are
HMRC and even then it's quite possible for each local area office to give a different
definition and ruling on each case.

All the information I have given here acts only as indicators but it's a fair bet that the
more indicators you have pointing towards self-employment, the more likely you are to
be “self-employed”.

Employers must remember that self-employed persons are not "short term employees"
and must not be treated as such.

Employment status is not a matter of choice. People are self-employed if they are in
business on their own account and bear the responsibility for its success or failure.

HMRC quote that "The tax rules for self-employed people are designed to reflect the day-
to-day transactions of the true risk-taking entrepreneur. Genuine self-employment is
about being in business on one's own account and not simply applying a label of self-
employment".

The self-employed are advised to use the services of a Charted Accountant to assist and
advise them on their financial affairs and to keep business and personal bank accounts
separate. You are required to register as self-employed with HM Customs and Revenue



within three months of starting work as a self-employed person. The simplest way of
paying National Insurance by a self-employed person is by Direct Debit.

Bear in mind that because you are self-employed in one job doesn't necessarily mean you
will be in your next job.

Working through a crew company.

If you are working supplying services through a crew company, where you are working
directly for a client of that company, Agency rules apply. Basically, if anyone in the
workplace has, or even has the right to supervising, directing or controlling where, when
and how you work, then the ‘agency’ you work through must treat you as a PAYE. To
ensure this happens, from April 2015, ‘intermediaries’, such as crew companies, must
send a quarterly report to HMRC, detailing all workers who have been paid as self-
employed, and the reason why. One option to avoid this is for all crew to work through
Umbrella Companies.

For more on the new Intermediaries Reporting Requirements;

https://www.gov.uk/government/publications/employment-intermediaries-reporting-
requirements.

Working for a rental company as their supplier or directly for a client.

If you are working as a technician for a rental company, it might be the case that you are
providing a service to that company, rather than to their end client. Companies engaging
technicians to provide a service to them still have to show that the people they are using
are acting as self-employed. If there is no intermediary relationship, then engagers should
use the HMRC’s Employment Status Indicator Tool. It is wise to use this tool and print
out the report for each separate engagement and answer the questions honestly in relation
to that particular engagement. Before doing this, it must be decided if the company
engaging the worker is acting as an intermediary or not.

The indicators considered using the tool are whether the individual has the right to
provide a substitute if they cannot carry out the work, if they are obliged to find that
substitute and if they have to pay that substitute.

HMRC have updated their Self Employment Guide, well worth a read to ensure that you're being
engaged in the right way, or if you're in the habit of engaging self-employed individuals.
https://www.gov.uk/topic/business-tax/self-employed



TEMPLATE CONTRACT TO PROVIDE GOODS
AND SERVICES

Chris Hannam

THIS AGREEMENT is made the < ………….. > day of < ……………
>
BETWEEN < ………………………………………………………….. >of
:
<……………………………………………………………………..…>(The
Supplier) and<………………..……………………………………….. >of:
<………………………………………………………………………………
…………………………………………………………………>(The Client)

CONTRACT DETAILS CONTRACT NO: < …… .>

EVENT, PRODUCTION OR TOUR:
<…………………………………………………………………………… >

DURATION OF THE AGREEMENT: < ………………………………>
to <..................>

1. The Supplier agrees to supply goods/services in accordance with
the Schedule attached hereto or as subsequently agreed in writing by
the parties hereto.

2. It is hereby agreed that prior to the signing hereof The Client has
had ample opportunity to examine The Supplier’s Terms of Business
attached hereto and shall be deemed to have unequivocally accepted
them.

3. The total contract price shall be <£……………. > plus VAT (if
applicable)

4. The terms of payment are:



5. In the event of cancellation of this Agreement by The Client and
without prejudice to any rights hereunder or under the Terms of
Business attached hereto, The Client will indemnify The Supplier as a
result of such cancellation for < ……. >% of the contract price.
Interest at a rate of < ….. >% per month is liable to be charged on
any outstanding balances.

6. It is a fundamental terms of this agreement that the stipulations as
to payment contained be fully adhered to by The Client (including an
absolute requirement of payment to be made within the times
stipulated but subject to the proviso contained in Condition 4) and if
for any reason The Client shall be in breach of such stipulations The
Supplier shall have the right at its absolute and sole discretion and
without prejudice to its other rights hereunder forthwith and without
notice to dismantle remove or otherwise bring to an end any works
service goods or other things supplied by the supplier hereunder and
to terminate forthwith this agreement and be under no further liability
hereunder to provide any of the services or goods herein agreed.

Signed for and on behalf of )
The Supplier )

Signed for and on behalf of )
The Client )

IN ADDITION TO SIGNING THE AGREEMENT, THE CLIENT IS
REQUESTED TO INITIAL ALL PAGES OF THIS AGREEMENT, THE

TERMS OF BUSINESS AND SCHEDULES, IN THE TOP RIGHT
HAND CORNER



TERMS OF BUSINESS

1. All services and goods supplied by The Supplier are subject to the terms
set out herein and in the Agreement attached unless varied in writing by the
parties. The signing of the Agreement shall be deemed to be acceptance of
these Terms of Business.

2. All works, goods and services shall be supplied by The Supplier to a good
and workman like standard in accordance with the Schedule which is
annexed hereto so far as the circumstances shall reasonably allow. The
Client shall ensure that the Schedule complies in all respects with their
requirements, or any authority or any other person or entity involved. The
Supplier reserves the right to alter or amend the Schedule at any time if in
the absolute discretion of The Supplier the needs of safety so require.

3. The Client must ensure that all necessary licences, consents and
authorities to stage the event/s have been obtained and shall indemnify The
Supplier in respect of any liability costs or claims arising there from.

4. The contract price shall be paid strictly in accordance with the terms of
payment contained in the Agreement.

5. The Client shall for the duration of the agreement place in force public
liability insurance to a minimum indemnity of <£ ………………> and shall
produce evidence of such insurance at the request of The Supplier.

6. The Supplier shall for the duration of the agreement place in force public
liability insurance to a minimum indemnity of <£ ………………> and shall
produce evidence of such insurance at the request of The Client.

7. Unless listed in The Suppliers Terms and Conditions, The Client shall be
responsible for supplying the items or services listed in the schedules
attached hereto at no cost The Supplier.

8. The Client shall ensure that all equipment provided by The Supplier is
fully protected from and insured against all risks (including but not limited
to, theft and malicious acts in respect to equipment) and shall produce
evidence of such insurance with The Supplier’s interest noted thereon at the
request of The Supplier.



9. The Supplier shall not be liable in respect of any damage caused to the
site(s) or venue(s) either during the event/s or as a result of the erection
and/or dismantling of equipment and services unless such damage results
from the negligent act or admission of The Supplier, the servants, agents or
sub-contractors, or persons for whom they are responsible.

10. The Supplier shall so far as is reasonably practicable follow the Health
and Safety rules and arrangements as set out in The Clients Health and
Safety Policy.

11. Unless otherwise agreed in writing by both parties to this Agreement,
The Supplier acknowledges and accepts that:
The Client will not be providing First-Aid cover for The Supplier or for The
Suppliers employees for the duration of this agreement. The Supplier will be
responsible for making First-Aid arrangements according to the standards set
by the Health and Safety (First-Aid) Regulations 1981 for The Supplier and
for The Suppliers employees.

12. The Supplier shall retain the right to assign this contract.

13. The Supplier shall keep secret and shall not use or disclose and shall use
his/her best endeavours to prevent the use or disclosure by or to any person
any of The Client’s or The Client’s clients confidential information which
came to his/her knowledge during the engagement. The restriction shall
apply during and after The Suppliers engagement without any time limit but
shall cease to apply to information or knowledge which the Supplier
establishes has in its entirety become public knowledge otherwise than
through the unauthorised disclosure or other breach of the Suppliers part of
that restriction. Confidential information means all confidential information
relating to the organisation, finances, business activities and private
activities of the Client, The Client’s client and either of their employees and
agents, suppliers or advisors.
The Supplier further agrees not to use any information gleaned during the
term of this Agreement to directly or indirectly solicit business from any of
The Client’s clients.

14. The Supplier shall not be liable for any breach of the Agreement or terms
hereof where such a breach was caused by or substantially contributed to by
any cause beyond the control of the Supplier including (without limitation)
Act of God insurrections riot civil commotion’s Government or other



enforceable regulations embargoes explosions strikes labour disputes fire
and exceptionally adverse weather. The Supplier’s sub-contractors shall be
deemed to be parties to the Agreement for the purpose of obtaining the
protection of this clause and The Client shall indemnify The Supplier in
respect of any claim by a third party in respect of which liability is excluded
by this clause provided always that The Supplier shall use its best
endeavours to prevent such a breach or mitigate the effects thereof.

15. If The Client shall make any assignment for the benefit of its creditors,
commit and/or fail to inform The Supplier of any act of bankruptcy or if,
being a limited company, shall suffer any receiver of its assets to be
appointed or upon commencement of any winding up or upon failure to pay
any sum due to The Supplier whether due under this contract or otherwise
upon other breach of contract by The Client, The Supplier shall be entitled to
cease work immediately and to dismantle remove or otherwise bring to an
end any works service goods or other things supplied by The Supplier
hereunder. Upon ceasing work dismantling removing or otherwise bringing
to an end any works service goods or other things supplied by The Supplier
hereunder, this contract shall be deemed to have been terminated but without
affecting any pre-existing rights of the parties including The Supplier’s right
to receive payment of the full price of the contract without deduction.

16. Any contract to which these terms apply shall be construed in
accordance with the laws of England and the parties agree to accept the
jurisdiction of the courts of England.

SCHEDULES

The Supplier will provide for the duration of The Agreement:

The Client will provide for the duration of The Agreement:



TERMS OF PAYMENT

It is the Suppliers prerogative to set the payment terms and not the Clients. Agree payment terms
in advance and stick to them. Many Clients may try to insist it is their right to decide how they
will pay you but think about it this way, does your local supermarket allow you to take items
without payment even though you insist you will pay in 28 days? The simple answer is no.
Twenty eight days is the maximum time period you should allow but you can specify payment by
return or on presentation of a tax invoice if you so desire and I consider this to be quite
reasonable. The Government have introduced the Prompt Payment Code
(http://www.promptpaymentcode.org.uk) that we urge you to sign up to, its free!

IF IT IS PROPOSED TO USE SUBSTITUTE CONTRACTORS THIS
ADDITIONAL CLAUSE MAY BY USED IN THE CONTRACT

1. ..... (insert name of contractor) may offer a substitute contractor in his place, providing
that all the following conditions are met:

• the services provided by the proposed substitute remain as detailed in the schedule

• the Client is satisfied that any substitute is suitable. In practice, this will mean that
he possesses the necessary qualifications, experience and indemnity insurance to
fulfill the terms of the contract

• the Client is satisfied that the proposed substitute has sufficient resources to
perform the contract to a sufficiently high standard

• the Client is satisfied that the intended substitute will comply with its rules on
confidentiality, health, safety and security

• the costs associated with any training of the substitute and handover period will be
met by ..... (insert name of contractor).

Consent to the proposed substitution is given to ........... (insert name of contractor) in
writing first.

The Client reserves the right to refuse a proposed substitute only if the substitute does
not have the necessary skills and cannot fulfill the contractual requirements.

CONTRACTS

The Department for Business, Enterprise & Regulatory Reform

The contract of employment

A contract of employment is an agreement entered into by an employer and an employee
under which they have certain mutual obligations.

If no contract of employment exists beforehand, one will come into existence as soon as
an employee starts work and, by doing so, demonstrates that he or she accepts the job on

http://www.promptpaymentcode.org.uk/


the terms offered by the employer. The contract need not be in writing, unless it is a
contract of apprenticeship (employers should note however that a contract of
apprenticeship may be found by the courts to be implied even if it is not in writing). Its
terms can be written, oral, implied or a mixture of all three. Implied terms might include
those that are too obvious to be expressly agreed - for example, a term that the employee
must accept reasonable instructions from the employer - those that are necessary to make
the contract workable and those that are established by custom and practice in the
particular organisation or industry concerned.

Employed or self-employed?

As already discussed, whether someone is an employee working under a contract of
employment or a self-employed person working under a contract to provide services
depends upon the true nature of the agreement entered into by the parties. If the employer
has a duty to provide work, controls when and how it is done, supplies the tools or other
equipment needed to do it and pays tax and national insurance contributions on the
worker's behalf, then it is likely that the worker is an employee. If, on the other hand, the
worker can decide whether or not to accept work and how to carry it out, makes his or her
own arrangements for holidays or sickness absences, pays his or her own tax and national
insurance contributions and is free to do the same type of work for more than one
employer at the same time, this points towards the person being self-employed. The fact
that a worker is described (either by himself or herself or by the employer) as being self-
employed does not necessarily mean that this is actually so. Neither does the fact that the
worker does the job on the employer's premises or from his or her own home determine
the issue. The important question is whether or not the worker is genuinely in business on
his or her own account. If a dispute arises in which employment status is in doubt, this
can be considered as a preliminary issue by the Employment Tribunal or the court
concerned, taking into account all factors relevant to the case.

Written statement of employment particulars

All employees taken on for one month or more are entitled by law to be given, within two
months of the date the employment starts, a written statement setting out the main
particulars. This statement will not necessarily cover every aspect of the contract, but will
constitute important evidence of the principal terms and conditions. Further information
about the right to a written statement can be found in Written Statement of Employment
Particulars

Variation of contract

The contract of employment is binding on both parties. This means that it is unlawful for
one party to vary the terms and conditions in the contract without the agreement of the
other. The contract itself may, however, include provisions allowing the employer to
make important changes - for example, requiring the employee to move to a different
place of work or to undertake a different type of work. In the case of a change covered by



a provision of this kind, there is no variation of the terms and conditions in the contract
and the change will be lawful.

It is always open to either party to seek to renegotiate the terms and conditions with the
other. A variation may be made by agreement between the employer and the employee. It
may alternatively result from a variation by collective agreement, where the contract
itself (either expressly or by implication, such as through long standing custom and
practice) provides for this. A collective agreement is one made between, on the one hand,
an employer or an association representing employers and, on the other, a trade union
representing employees. The contract may provide for its terms to be varied by a
particular collective agreement even if the employee is not a member of a trade union (so
that, for example, collectively negotiated pay agreements can be incorporated into all
employees' contracts). An employee's written statement of employment particulars must
specify any collective agreements that directly affect his or her terms and conditions
(including, where the employer is not a party, the identities of the parties). If a variation
of contract affects one or more of the terms and conditions required by law to be covered
in the employee's written statement of employment particulars, then the employee must
be given written notification of this. The notification must be given as soon as possible,
and at any rate no later than one month after the variation is made.

It should be noted that if an employee finds a variation of contract unsatisfactory but
nevertheless continues to work under the new terms and conditions without making his or
her objections known to the employer, he or she could after a time be deemed to have
implicitly accepted it and it would then become incorporated into the contract.

Refusal by employee to authorise variation

If the employer wishes to vary the terms and conditions of employment and the
employee, having been consulted, objects to the variation, then the employer may decide
to terminate the contract by dismissing the employee. As usual in the event of dismissal,
the appropriate statutory or contractual notice (or pay in lieu of notice) would have to be
given and any other contractual obligations relating to the termination of employment
would have to be fulfilled The employer would then be free to offer the job on different
terms and conditions either to the dismissed employee or to another applicant. If the
dismissed employee considered the employer's actions to have been unfair, he or she
would be entitled to make a complaint of unfair dismissal to an employment tribunal -
provided that he or she had completed a qualifying period of at least one years'
continuous service. This applies to dismissals taking place on or after 1 June 1999:
previously two years' continuous service was necessary. Such complaints must normally
be made within three months of the date the employment ended. The tribunal would
consider all the circumstances of the case in deciding whether or not the dismissal was in
fact unfair. These would include the employer's reasons for wishing to vary the terms and
conditions - overriding business considerations, for example, might make the dismissal
fair - and the employee's reasons for opposing the variation. If an employer attempts
simply to impose a variation of contract on an employee without the employee's



agreement, this will be a breach of contract. The employee may have various means of
redress available in law. These are described in the following sections of this document.

Breach of contract claims by employees

There are a number of factors that a dismissed employee making a claim for breach of
employment contract may wish to bear in mind in deciding which of the two alternatives
- employment tribunal or civil court - to use. For example, the employment tribunals
provide a generally speedier and more informal means of redress than the civil courts for
the resolution of employment disputes, and their  procedures have been designed to make
it unnecessary for the parties to incur the cost of legal representation. On the other hand,
employment tribunal claims must be made within three months of the date on which the
employment ended (or, if that is not reasonably practicable, within such further period as
the tribunal considers reasonably practicable), whereas civil court claims may be made up
to a much longer time limit of six years from the date on which the breach of contract
occurred. Another consideration might be that employment tribunal awards for an
employer's breach of contract are subject to an upper limit, currently £25,000, whereas
civil court awards may reflect the full amount of the damages suffered by the dismissed
employee.

Breach of contract claims by employers

If an employer suffers a measurable financial loss because one of his or her employees
breaches the contract of employment, or any other contract connected with employment,
then the employer is entitled to seek damages by making a breach of contract claim. The
normal forum for pursuing such a claim is a county court or other civil court. A claim
may be made in an employment tribunal instead, but only if it is in response to a breach
of contract claim that an employee has already made to an employment tribunal and that
has not since been settled or with drawn. In addition, the claim:

 must arise or be outstanding on the termination of employment of the employee
against whom it is made;

 and to relationships of the special categories listed above in respect to employees'
claims.

If the dismissed employee withdraws his or her breach of contract claim after the
employer has made a claim, the employer's claim can still be considered by the
employment tribunal. Employment Tribunal claims by employers must normally be made
within six weeks of the date on which the employer (or other respondent) receives from
the tribunal a copy of the dismissed employee's originating application (or, if that is not
reasonably practicable, within such further period as the tribunal considers reasonably
practicable). Civil court claims may be made up to a much longer time limit of six years
from the date on which the breach of contract occurred. Employment tribunal awards for
a breach of contract by an employee are subject to an upper limit, currently £25,000,
whereas civil court awards may reflect the full amount of the damages suffered by the
employer.



Constructive unfair dismissal

If an employer breaches an employee's contract of employment in a fundamental way,
which effectively indicates that he or she no longer intends to be bound by its terms, the
employee may be entitled to resign and to regard himself or herself as having been forced
to take that step in response to the employer's behaviour. This is known as constructive
dismissal. If the constructively dismissed employee considers the dismissal to have been
unfair, he or she will be entitled to make an unfair dismissal complaint to an employment
tribunal in the same way as if the employer had expressly dismissed him or her for
objecting to a variation of the agreed terms and conditions of employment. Again, the
right to make an employment tribunal complaint on these grounds is subject to a one year
qualifying period of continuous service. The Tribunal would first consider whether or not
there was a constructive dismissal and then, if there was, decide whether or not the
dismissal was in fact unfair in all the circumstances.



IR 35 – IGNORANCE IS NO DEFENCE

When, in the 1999 budget, the Chancellor announced he was introducing measures which
would stop companies laying off workers on a Friday and taking them back on the
Monday on a contract basis, so depriving the workers of their statutory rights, sick pay,
maternity pay etc, there could have been few who would have disagreed with the
sentiment.

Some months later this altruistic statement proved to be somewhat less than transparent -
it was in fact a new stealth tax aimed at increasing revenue in the Treasury coffers. The
measure has become known as IR 35, and, according to the Paymaster General of the
time, Dawn Primarolo, could affect as many as 90,000 small businesses in the UK, and
other estimates are higher.

Will it affect your business? Do you know what IR 35 is? Do you think it will only apply
to IT and engineering? You could be in for a nasty shock.

IR 35, in a nutshell, could apply to anyone who has at least a 5% share in their limited
company or partnership and physically carries out the company contracts themselves
personally, to their clients.

This could be in IT, it could be engineering but it could also include lighting designers,
sound engineers, back-line technicians, riggers, catering and wardrobe crew, dental
hygienists, milkmen, drivers, builders, lecturers, training personnel, welders, electricians,
maintenance fitters, in fact anyone who provides personal services to the client through
their own company.

You may contract direct with your customer or you may contract through an agency, it
will not matter. If HMRC decide to investigate your status they will apply HMRC
standard employment tests to each and every one of your contracts to establish if you are
really what they call 'self-employed' or whether you are in fact a 'disguised employee' of
your client company.

And if they decide you are in fact a disguised employee, they will demand that you pay
Tax and NI on 95 % of your total company income from the contract, after allowing you
to deduct only Professional Indemnity Insurance costs and those limited expenses you
could have claimed under Self Employment had you really been an employee. The
remaining 5% will be allowed to cover all your business expenses including insurances,
accountancy fees, etc. You will no longer be able to make capital investments in the way
normal companies do. Any money you choose to leave in your company will be money
on which you will have paid Income Tax and National Insurance which cannot be
reclaimed against capital investments as you would Corporation Tax. You will not even
be able to make tax deductible company donations to charity. You will no longer be able
to retain profits for lean times as under IR 35 there can be no profits, 95% of income is
paid out as 'deemed salary'



If HMRC decide you are a disguised employee you will not of course still not be able to
claim sickness benefit etc from your disguised employer as HMRC specifically states it
does not alter your company status and is a personal tax on the individual. You will still
be employed by your own company. The only difference is you will not be paying the
same tax and NI as an employee of your disguised employer. What employee also pays
employers NI on their earnings?

Dawn Primarolo has stated it will be relatively easy for an individual to assess their status
and if in doubt there are facilities to submit your contract to IR 35 status inspectors.
Anyone who has looked at the HMRC employment status manuals will know they are far
from simple and any decision by a status inspector will be far from objective. Indeed
there is a specific instance of one contract receiving two assessments from the HM, one
passed and one failed. This evidence was presented and accepted by the HMRC in court
at the Judicial Review.

To make matters worse no business has received any communication from the HMRC to
explain the new legislation. It has been almost exclusively publicised on the HMRC web
site. The result is the IT contract companies who use the web all the time, quickly became
aware of the new laws and mounted a very vocal opposition to it. The British Press
perpetuated the myth that only IT were affected, as, in the main, did MP's, but every day
more people who work through personal services companies find out they too could be
caught.

If you supply your expertise to your clients are you sure IR 35 will not affect you? If you
suspect it might or decide it does not and HMRC decide otherwise you could be in for a
hefty tax bill and penalties some years down the line when HMRC decides to call.

Detailed official information on IR 35 can be found on HMRC website



EMPLOYMENT
INDICATORS

SELF-EMPLOYMENT
INDICATORS

Control Control by another in the
manner in which the
work is performed.

No control by another
over the manner in which
the work is done.

Hours of Work The person for whom the
work is done lays down
and defined hours of
work.

The person performing
the work is free to decide
when he wishes to work.

Place of Work The person performing
the work works in
premises owned by the
person for whom he
performs the work.

The person who
performs the work
decides where it will be
performed.

Tools/Equipment The person for whom the
work is being done
provides the tools and
equipment.

The person performing
the work provides his
own tools and
equipment.

Payment The person for whom
work is being done
cannot generally
withhold payment.

The person for whom the
work is done is free to
withhold payment until
the work is performed as
agreed.

Reward The person performing
the work does not bear
the losses nor keep the
profits.

The person performing
the work bears the
losses and keeps the
profits.

Delegation of Duties The person performing
the work is restricted
from delegating his work
to another.

The person performing
the work is free to
delegate his duties to
another.

Rectifying Work The person performing
the work does not correct
unsatisfactory work in his
own time and at his own
expense.

The person performing
the work corrects
unsatisfactory work in his
own time and at his own
expense.

Risk The person performing
the work does not risk
his own money in it.

The person performing
the work risks his own
money in the business.

Dismissal The person for whom the
work is done can
dismiss.

The person for whom the
work is done cannot
dismiss the worker or
cancel the work once the
work is agreed, without
compensation.



SIMPLIFIED CHECKLIST OF STATUS FACTORS

Some of the employment/self-employment indicators used above are stronger than others
and therefore with this in mind, we have this simplified “Checklist of Status Factors”,
which splits the indicators into “Strong” and “Weak”.

Y N
Strong indicators:
• Would you allow the worker to provide a substitute if necessary,

payment of whom will be his responsibility? .............................................................

• You are not obliged to provide the worker with work
e.g. during slow periods? ............................................................................................

• Can the worker turn down work? ...............................................................................

• Does the worker also work for other contractors? ......................................................

• Does the worker provide his own tools and equipment which are fundamental to the
work being carried out?   (Small hand tools would be a weaker indicator)? ..............

• Does the worker have to put right any errors or supply replacement
materials at his own expense? ....................................................................................

• No company or employee benefits are provided to the worker
including paid holidays, sick pay or redundancy entitlement? ...................................

• Does the worker provide his own indemnity cover? ..................................................

Weak indicators:
• Does the contract specify that it is a contract for services? ........................................

• Is the basis of remuneration a fixed fee for work done
rather than a rate per hour or day? ..............................................................................

• Does the worker have headed notepaper and invoices and bill
the company for work regularly done? .......................................................................

• Is the worker free to work his own hours? .................................................................

• Does the worker have control over how and where the work is done? ......................

• Is it clear to the other company workers that the individual concerned
is a contract worker and self-employed? ....................................................................

• Can you only terminate the agreement for a serious breach of contract? ...................

A “Yes” answer is indicative of self-employment while a “No” answer indicates
employment.

This information must be used for guidance only, the final decision on a person’s
employment status can only be decided by HMRC office, even then it is not clear cut and
one office can give a different ruling to another on the same case.



A company can provide a self-employed person with Training and PPE without affecting
that person’s self-employed status, it is in fact considered good practice to treat self-
employed contractors as employees for health and safety purposes but it must be
remembered this is not a legal requirement and is not enforceable

HMRC GUIDANCE ON SELF-EMPLOYMENT

The HMRC web site contains a mass of useful information on self-employment
https://www.gov.uk/topic/business-tax/self-employed and includes the Employment
Status Indicator (ESI) at https://www.gov.uk/employment-status-indicator

Other information can be obtained on how to register as self-employed, annual self-
assessment tax returns, record keeping for the self-employed, types of business etc.

TAX REGULATION - SECTION 660

What is Section 660 (s660a)?

Section 660 is also called the "married couples business tax." It manly impacts on
individuals operating their own service company (self-employed /freelancer). The term
has caused a great deal of controversy and media attention as people have been caught
with tax-bills dating back several years.

It has been suggested that half a million family businesses in the UK may face the tax.
For decades businesses have reduced their tax bills by transferring profits, normally in the
form of dividends, from earner to partner who is in the lower tax zone. Many people have
received letters asking them to pay back money owed from years ago. The Inland
Revenue have hit many different companies, not only service companies. The Times has
reported that TV stars and celebrities could be caught.

There are over 3.5 million 'small business' in the UK. It is suggested that around 70 per
cent of UK businesses are run by people related either by blood or marriage.

It is a difficult issue for taxpayers as they have no way to calculate whether they are
liable under 660, or how large that bill could be. As a rough estimation you could be at
risk from Section 660 if:

 Your spouse owns ordinary shares in your company.
 Share profits with / pay dividends to any relatives, spouses or close partners who

doesn't play an active role in the business.
 You pay dividends
 The amounts of money you and your spouse bring in to the company are not in

proportion to the number of shares you own.

For many, the risk and uncertainty of Section 660 on top of IR 35 and other regulatory
issues (not to mention the low rewards) is the final straw with some people choosing to

https://www.gov.uk/employment-status-indicator


close down businesses (particularly service company business) and look for a more
secure trading vehicle.

The Income Tax (Pay As You Earn)(Amendment No 2) Regulations 2015

These new regulations that come into force on April 6th 2015 seem to have slipped in below the
radar for the events industry, at yet it is untried and untested legislation but it is our basic
understanding is that if you send freelance crew out on a job for a client and you don’t pay them
under the PAYE scheme then you have to make regular reports to HMRC including the names
and details of the crew you sent on the job and how much they were paid etc. Much of the
guidance refers to agencies and agency workers but don’t be fooled, it will equally apply to what
we generally refer to as “freelancers” in our industry.

HMRC has devised a little guidance on who reports and how. They've also updated their Self
Employment Guide, well worth a read to ensure that you're being engaged in the right way, or if
you're in the habit of engaging self-employed individuals. https://www.gov.uk/topic/business-
tax/self-employed

I think we can see where this is going, another nail in the coffin of the self-employed as HMRC
tightens up on getting more money out of us as the try to rid the world of what is known as false
self-employment, this is where a person works on a self-employed basis when in fact they should
be employed under PAYE and let’s face it, there is a lot of this going on. So if you send out self-
employed crew or are a crewing company or security company (particularly if you provide
security “shirt fillers”) and send out workers who are self-employed and not PAYE employees
then you had best get the full information from HMRC or your Tax Advisor.

An intermediary is any person who makes arrangements for an individual to work for a third
party or be paid for work done for a third party. An employment intermediary is also commonly
referred to as an agency but could also be a crewing or security company where self-employed
/freelance staff is used.

An intermediary is defined as any person who makes arrangements for an individual to work for a
third party or be paid for work done for a third party. An employment intermediary is also
commonly referred to as an agency.

From 6 April 2015, intermediaries must return details of all workers they place with clients where
they do not operate PAYE on the workers’ payments. The return will be a report (or reports) that
must be sent to HMRC once every three months.

The new rules were introduced as a result of increasing abuse of the use of intermediary status,
particularly through the use of false self-employment and supplying UK workers from an
offshore location.

According to HMRC, ‘both of these methods have been used to reduce employment taxes and
avoid having to fulfil their legal employment rights and obligations’.

However, HMRC has confirmed that UK employers do not have to send HMRC reports if they:



 supply workers to provide their services to end clients and nobody else is involved; and

 operate PAYE when you pay those workers.

The new rules take into account feedback to an HMRC consultation with intermediary
representatives and wherever possible the final reporting requirements have been changed to
reduce the regulatory burden, according to HMRC.

The legislation has been introduced under the Income Tax (Pay As You Earn) (Amendment No.
2) Regulations 2015 and will give HMRC information that will enable it to reduce false self-
employment and abuse of offshore working.

The employment intermediaries: reporting requirements are available at
https://www.gov.uk/government/publications/employment-intermediaries-reporting-requirements

Another area where HMRC are tightening up is in the definitions of who is in fact self-
employed is if a contract or service exists and this time they are using time supervision,
direction and control as the basis.

“A contract of service exists if these three conditions are fulfilled. (i) the servant agrees
that, in consideration of a wage or other remuneration, he will provide his own work and
skill in the performance of some service for his master (ii) He agrees, expressly or
impliedly that in the performance of that service he will be subject to the other’s
control in a sufficient degree to make that other master.(iii) The other provisions of the
contract are consistent with its being a contract of service.”

When HMRC are considering if the provisions of the legislation apply to a person’s job,
they are looking at whether or not that person has the freedom to choose how they do
their work, or instead, does someone have the power or authority over the worker to
dictate how the work is done, by imposing control over them, subjecting them to
supervision or giving them directions. HMRC consider supervision, direction and control
are best defined as follows:-

Supervision is someone overseeing a person doing work, to ensure that person is doing
the work they are required to do and it is being done correctly to the required standard.
Supervision can also involve helping the person where appropriate in order to develop
their skills and knowledge.

Direction is someone making a person do is/her work in a certain way by providing them
with instructions, guidance or advice as to how the work must be done. Someone
providing direction will often coordinate the how the work is done, as it is being
undertaken.

Control is someone dictating what work a person does and how they go about doing that
work. Control also includes someone having the power to move the person from one job
to another.

https://www.gov.uk/government/publications/employment-intermediaries-reporting-requirements


The main change in the law relates to the substitution of workers in a contract, which was
backed as a sign of self-employment by the 2011 upper tier tribunal decision in HMRC v
Talentcore.

Under the old rules, intermediaries were able to legally avoid paying 13.8% employers’
tax, plus pensions and holiday pay, if workers could send a colleague to do their work for
a client on their behalf.

This meant the workers were not providing a “personal service” and were therefore not
subject to PAYE tax rules.

The revised rules close this loophole. So even if a worker can send colleagues to do their
work they will still be classed as employed.

Workers will also be classed as employed if they need “direction” and “control” from
their client. So if they need to be managed they’re taxed as employees but if they can
work on their own initiative they’re taxed as self-employed.

As HMRC guidance on the rules explains, there is a presumption that an agency worker
is subject to supervision, direction or control unless the intermediary business supplying
the worker can prove otherwise.
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